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YOUR RESPONSIBILITIES AS A DIF CTOR

In today’s highly-regulated business climate, it ig
role of company director.

The Companies Act 2006 sets out seven major resp@asibilities.
These requirements are supplemented by man uding
responsibilities around accounts and records. or
entails risk and responsibility as well as reward, 8
standard of behaviours. In this factsheet, we provi
key areas.
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A LOOK AT SHADOW DIRECTORS

You could be considered a ‘shadow’ director if you have a
commanding influence on the directors. The Companies Act defines
a shadow director as ‘a person in accordance with whose directions
or instructions the directors of a company are accustomed to act’.
Shadow directors are subject to many of the statutory responsibilities
that apply to appointed directors. They can also be subject to
director disqualification proceedings.

The type of factors which might indicate that someone is acting as
a shadow director were highlighted in a recent tax tribunal case,
concerning a company that had failed to register for VAT. HMIRC
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ully heldthat a key employee was in fact a manager of

y. He had responsibility for company financial affairs;
invG t in earlier businesses operating from the same premises;
and hi$’name was used as a contact by suppliers. The tribunal
opped short of holding the individual in question a shadow
director, but did consider him a manager. This was sufficient to give
liability for a significant penalty.

RESPONSIBILITIES IN COMPANY LAW

The Companies Act imposes seven general duties on directors. These
duties should also be considered by shadow directors, and even if
you are no longer a director, some duties will still apply. You have a
duty to the company to:

|, Act within powiers

You must act in accordance with the company’s constitution, using
your powers only for the purpose for which they are given. The
constitution consists of a company’s articles of association and any
resolutions or agreements related to them.

2. Promote Hhe success of Hhe company

You must act in the way that you consider, in good faith, most

likely to promote the success of the company, for the benefit of its
members as a whole. ‘Success’, measured as long-term increase in
value, must be balanced by other factors. Such factors include the
likely long-term repercussions of company decisions; the interests

of company employees; the fostering of business relationships with
suppliers, customers and others; and the company’s operating impact
on community and environment. You should also remember the need
to act fairly as between members of the company.
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You must act independently, making your own decisions. This does
not stop your acting in accordance with the company’s constitution,
or an agreement entered into by the company.

You must exercise reasonable care, skill and diligence. This involves
not just the general knowledge, skill and experience that might
reasonably be expected of someone carrying on your role in the
company, but also the general knowledge, skill and experience you
actually have.

You must avoid any situation where there could be a direct or

indirect interest conflicting with the company’s interests: even a
situation where there may possibly be a conflict of inicas
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dormant companies. Running a limited company also involves
keeping records about the company, such as a register of ‘people
with significant control’. Directors are responsible for submitting
timely information to Companies House. Failure to do so can

be a criminal offence. Required information includes the annual
confirmation statement, annual accounts, and notice of change in
company officers or their personal details.

Even where you are both a shareholder and director, it is important
to remember that the company is a distinct legal entity; thus some
transactions between the company, and you as director, are regulated
by law. These include rules about directors” remuneration and service
acts; loans to directors; the sale of company assets to a director;
e company of assets owned by a director.
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As a director, you are responsible f0
company. Even if delegating some acti
still lies with you. Directors have particular re
accounts and records, especially the keeping of ‘adeti ™
records” and preparation of accounts in accordance with the
Companies Act. Having adequate accounting records essentially
means a body of information sufficient to provide details of the
company’s transactions, assets and liabilities, so that you could
disclose the company’s financial position. They should also be such
that you can ensure the company’s accounts comply with relevant
accounting requirements.

All companies have to submit accounts to Companies House,
although the detail varies for micro-entities, small, medium and
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grties may change, re§
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personally liable for wrongful or frauduler
becomes insolvent.

Directors acting with prudent and timely regard to their
responsibilities should be able to minimise risk. We can advise

on risk-reduction strategies, such as making sure the company
complies with filing deadlines, and being aware of the state of the
company finances on an ongoing basis. Please do contact us for
further advice.

DISCLAIMER: This newsletter is for guidance only, and professional advice should be obtained before acting on any information contained herein. Neither the publishers nor the distributors can accept any

responsibility for loss occasioned to any person as a result of action taken or refrained from in consequence of the contents of this publication
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