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Entrepreneurs’ Relief (ER) is a tax relief available on the disposal of a business.The 2018 Autumn Budget
introduced some significant changes to ER, meaning that even closer attention to the rules will be needed to
ensure eligibility. The focus in this factsheet is the company shareholder; ER is also available to unincorporated
businesses.
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ER gives access to a 10% rate of capital gains tax (CGT), subject to a
lifetime limit of £10 million. It applies to gains on disposals of shares
and securities in a “trading” company, or holding company of a trading
group. The definition of trading company is examined later in this
factsheet.

ER can also apply to assets (such as land and buildings) used by a
company but owned by an individual, if the assets disposed of are
‘associated” with the withdrawal of the individual from participation in
the company.

Eligibility criteria
The new two-year rule

Ownership conditions apply throughout the period up to the date
of disposal, and to access ER the period of ownership is critical. The
qualifying period was previously 12 months, but the 2018 Autumn
Budget extends this to 24 months for disposals on or after 6 April
2019.

Qualifying conditions

To qualify for ER, throughout the relevant qualifying period you must:

® hold at least 5% of the company’s ordinary share capital; and

® be able to exercise at least 5% of the voting rights.

For disposals on or after 29 October 2018, you must also be

beneficially entitled to at least:

® 5% of the company’s distributable profits; and

® 5% of the assets available for distribution to equity holders in a
winding up.

You must also be a company employee or office holder throughout the

relevant qualifying period.
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Although many factors may prompt a resignation in the run-up to a
disposal, from friction among fellow director-shareholders, to pressure
from prospective purchasers, directors should remain in office up to
the date of disposal to avoid jeopardising an ER claim.

Trading companies

A trading company is defined as one “carrying on trading activities
whose activities do not to any substantial extent include activities
that are not trading activities’. Trading activities are defined as those
carried out by the company:

® in the course of, or for the purposes of, a trade being carried on
by it

e for the purposes of a trade that it is preparing to carry on

® with a view to its acquiring or starting to carry on a trade

e with a view to its acquiring a significant interest in the share
capital of another company that:

O is a trading company or the holding company of a trading
group; and

o if the acquiring company is a member of a group of companies,
is not a member of that group.

Substantial extent

What is meant by ‘substantial” is not defined in the legislation and
is thus potentially more contentious. HVMIRC's view is that the term
means more than 20%, but that raises the question: 20% of what?
Points such as the company’s history; income from non-trading
activities; and the asset base of the company would likely be taken
into account. So, too, would expenses incurred, or time spent on
company business by its officers and employees.

Beware non-trading activities

It should be noted that with regard to property businesses, ER is
restricted to Furnished Holiday Letting businesses — something the
legislation defines very precisely.
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Factsheets
are available in the following formats:

Printed personalised factsheet
£120 for the first 100, then £30 per 50 run on.
Black logo free. Colour logo £110. Delivery £15+VAT

Personalised PDF — £130+VAT
Intended for emailing or displaying on your website.

Non-personalised PDF - £110+VAT

Text-only Word format - £110+VAT
Ready for you to copy and paste into your
literature or a letter, email to clients or
display on your website.
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